IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

AMOS JAMES SINGLETON, :
Plaintiff, : CIVIL ACTION

V.
LIEUTENANT ROBINSON et al., No. 14-2382
Defendants. X
PRATTER, J. JuLy 6, 2015
MEMORANDUM

l. INTRODUCTION

Amos James Singleton, a prisoner held in SCI Benner Township, sues Pennsylvania
Department of Corrections personnel Lieutenant Robinson, Wendy Shaylor, Jay Lane, and John
Doe No. 1 under 42 U.S.C. § 1983. In Count I, he alleges that Lieutenant Robinson and John
Doe No. 1 violated his First Amendment right to access the courts by destroying certain
irreplaceable documents related to his criminal and post-conviction proceedings. In Count Il, he
alleges that Ms. Shaylor and Mr. Lane transferred Mr. Singleton from SCI Graterford to SCI
Benner Township in retaliation for his filing a grievance based on the destruction of his legal
papers, thereby violating Mr. Singleton’s First Amendment rights. Lieutenant Robinson, Ms.
Shaylor, and Mr. Lane move to dismiss the Amended Complaint.

1. ALLEGATIONS IN THE COMPLAINT"

Mr. Singleton was arrested in November 2012 on suspicion of participating in a bank
robbery. He was later charged in the Philadelphia County Court of Common Pleas with crimes

related to the alleged bank robbery (the “State Case”) and, based on the alleged discovery of a

! When ruling on a motion to dismiss, the Court “must accept as true all of the factual
allegations contained in the complaint.” Swierkiewicz v. Sorema N.A., 534 U.S. 506, 509 n.1
(2002).



handgun in a common area of Mr. Singleton’s apartment building at the time of his arrest, he was
also charged with a separate robbery and other crimes in the United States District Court for the
Eastern District of Pennsylvania (the “Federal Case”). Mr. Singleton pleaded guilty in the State
Case, and his sentence was entered on January 22, 2013. Five months later, on June 22, 2013,% a
jury convicted Mr. Singleton in his Federal Case. He was sentenced in his Federal Case on July
26, 2013.

During the course of the State and Federal Cases, Mr. Singleton was housed at the
Federal Detention Center (“FDC”) in Philadelphia. After pleading guilty in the State Case and
being convicted in the Federal Case, but before his sentencing in the Federal Case, Mr. Singleton
prepared a Post-Conviction Relief Act (“PCRA”) petition, attacking his conviction and sentence
from the State Case on the grounds that the prosecution withheld evidence and that Mr.
Singleton’s counsel rendered ineffective assistance. Mr. Singleton’s claims were based on
evidence and materials that were unavailable to him until the start of his Federal Case. Mr.
Singleton alleges that his PCRA petition “is legally meritorious and not frivolous, as it
demonstrates that his guilty plea in the State Case was unlawfully induced by the prosecutor’s
failure to provide key exculpatory evidence during discovery.” (Compl. q 19).

Mr. Singleton’s work on the PCRA petition included “preparing notes containing his
strategy, mental impressions, theories and other work product; generating highlighting and
adding his notes and thoughts to briefs, motions, trial exhibits, and other documents related to the
State Case and Federal Case; [and] obtaining documents and information from third parties that
were not part of the record or obtained by his counsel in the Federal Case or State Case.”

(Compl. 1 16). These materials, collectively referred to as the “Legal File,” included “unique and

2 The Amended Complaint puts this date as June 22, 2012, but the parties agreed at oral
argument that the correct date is June 22, 2013.



irreplaceable documents and versions of exhibits and court filings, and contained the support and
information necessary for Mr. Singleton to prosecute the claims being asserted in his PCRA
petition.” (Compl. 9 17). For example, Mr. Singleton asserts that the Legal File contained
evidence that the prosecution in the State Case unlawfully withheld exculpatory evidence.

Mr. Singleton was transferred from the FDC and federal custody to SCI Graterford and
state custody in Schwenksville, Pennsylvania, and he brought the Legal File with him. Upon his
arrival at SCI Graterford, Mr. Singleton was ordered to present his personal property, including
his Legal File, for inspection. SCI Graterford personnel, including Lieutenant Robinson and John
Doe No. 1, inspected Mr. Singleton’s belongings and allegedly began to throw portions of his
Legal File and other personal property in the trash. Mr. Singleton immediately informed them
that the bag contained his Legal File and materials relating to his pending cases, but they ignored
Mr. Singleton and destroyed Mr. Singleton’s Legal File. Mr. Singleton alleges that the
destruction of his Legal File has “materially hindered” his ability to pursue the arguments and
claims asserted in his PCRA petition. (Compl. { 32).

Mr. Singleton attempted to obtain relief for the destruction of his Legal File through the
Department of Corrections grievance process. On September 22, 2013, Mr. Singleton filed a
grievance with Wendy Shaylor, the SCI Graterford Grievance Coordinator. Department of
Corrections Policy ADM-804 gives every inmate access to a formal procedure to seek resolution
of issues that arise during the course of his or her confinement, and prohibits “the transfer of an
inmate until the grievance procedure has been completed, including the appeal process.” (Compl.
137). On October 15, 2013—one day before the October 16, 2013 deadline by which Ms.
Shaylor was to respond to Mr. Singleton’s grievance—MTr. Singleton was transferred from SCI

Graterford to SCI Benner Township. Ms. Shaylor never responded to Mr. Singleton’s grievance.



On October 18, 2013, after Mr. Singleton was transferred to SCI Benner Township, he
appealed his grievance to Jay Lane, the Deputy Superintendent for Facility Management. Neither
Mr. Lane nor any other Department of Corrections employee responded to Mr. Singleton’s
appeal. Mr. Singleton filed yet another appeal on November 6, 2013, this time to the
Pennsylvania Department of Corrections’ Chief Secretary’s Office of Inmate Grievances and
Appeal, but Mr. Singleton never received any response.

I1l. LEGAL STANDARD

A motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6) tests the
sufficiency of a complaint. Although Federal Rule of Civil Procedure 8 requires only “a short
and plain statement of the claim showing that the pleader is entitled to relief,” Fed. R. Civ. P.
8(a)(2), in order to “give the defendant fair notice of what the . . . claim is and the grounds upon
which it rests,” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) (citations and internal
quotation marks omitted) (alteration in original), the plaintiff must provide “more than labels and
conclusions, and a formulaic recitation of the elements of a cause of action will not do.” Id.
(citation omitted).

To survive a motion to dismiss, the plaintiff must plead “factual content that allows the
court to draw the reasonable inference that the defendant is liable for the misconduct alleged.”
Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). Specifically, “[f]actual allegations must be enough
to raise a right to relief above the speculative level . .. .” Twombly, 550 U.S. at 555 (citations
omitted). The question is not whether the claimant will ultimately prevail, but whether the
complaint is “sufficient to cross the federal court’s threshold.” Skinner v. Switzer, 131 S. Ct.
1289, 1296 (2011). An assessment of the sufficiency of a complaint is thus “a context-dependent

exercise” because “[s]ome claims require more factual explication than others to state a plausible



claim for relief.” W. Penn Allegheny Health Sys., Inc. v. UPMC, 617 F.3d 85, 98 (3d Cir. 2010)
(citations omitted).

When deciding a motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6),
the Court may look only to the facts alleged in the complaint and its attachments. See Jordan v.
Fox, Rothschild, O Brien & Frankel, 20 F.3d 1251, 1261 (3d Cir. 1994). The Court must accept
as true all well-pleaded allegations in the complaint and view them in the light most favorable to
the plaintiff. Angelastro v. Prudential-Bache Sec., Inc., 764 F.2d 939, 944 (3d Cir. 1985). The
Court must accept as true all reasonable inferences that may be drawn from the allegations, and
view those facts and inferences in the light most favorable to the non-moving party. See Rocks v.
City of Phila., 868 F.2d 644, 645 (3d Cir. 1989). Nonetheless, the Court need not accept as true
“unsupported conclusions and unwarranted inferences,” Doug Grant, Inc. v. Greate Bay Casino
Corp., 232 F.3d 173, 183-84 (3d Cir. 2000) (citations and internal quotation marks omitted), or
the plaintiff’s “bald assertions” or “legal conclusions,” Morse v. Lower Merion Sch. Dist., 132
F.3d 902, 906 (3d Cir. 1997) (citations and internal quotation marks omitted).

V. DiscussioN

“To determine the sufficiency of a complaint under the pleading regime established by
[Igbal and Twombly], a court must take three steps: First, the court must tak[e] note of the
elements a plaintiff must plead to state a claim. Second, the court should identify allegations that,
because they are no more than conclusions, are not entitled to the assumption of truth. Finally,
where there are well-pleaded factual allegations, a court should assume their veracity and then
determine whether they plausibly give rise to an entitlement for relief.” Santiago v. Warminster

Twp., 629 F.3d 121, 130 (3d Cir. 2010).



A MR. SINGLETON’S ACCESS-TO-THE-COURTS CLAIM (COUNT I)

“A prisoner making an access-to-the-courts claim is required to show that the denial of
access caused actual injury.” Jackson v. Whalen, 568 F. App’x 85, 87 (3d Cir. 2014). At the
motion-to-dismiss stage, the plaintiff may satisfy the “actual injury” requirement with allegations
that the plaintiff lost his or her ability to prosecute “a nonfrivolous, arguable claim” as a result of
the defendant’s conduct. Lyons v. Sec’y of Dep 't of Corrections, 445 F. App’x 461, 464 (3d Cir.
2011); see Christopher v. Harbury, 536 U.S. 403, 415 (2002) (citing Lewis v. Casey, 518 U.S.
343, 353 & n.3 (1996)). The Supreme Court has suggested that plaintiffs in backward-looking
access suits “should state the underlying claim in accordance with Federal Rule of Civil
Procedure 8(a), just as if it were being independently pursued . . . .” Christopher, 536 U.S. at
417-18.

In support of Count I, Mr. Singleton alleges that (1) he had a non-frivolous and active
PCRA petition related to the State Case and an arguable opportunity to appeal the Federal Case;
(2) Lieutenant Robinson and John Doe 1 destroyed his Legal File on August 15, 2013; (3) the
Legal File contained “irreplaceable” and “essential” evidence and materials; and (4) as a result,
his opportunity to pursue his claims has been materially hindered. (See Am. Compl. 11 50, 51).
But Mr. Singleton’s allegations regarding the viability of his underlying legal action are
conclusory and unsupported by any other allegations in the Amended Complaint, so they are not
entitled to the assumption of truth.

Consequently, because there are no allegations from which the Court can infer that Mr.
Singleton’s PCRA petition or federal appeal are non-frivolous at this point, the Amended
Complaint lacks the necessary allegations to survive the motion to dismiss. Mr. Singleton argues

that this case is like Lyons, in which the prisoner-plaintiff’s complaint contained sufficient



allegations regarding the underlying non-frivolous claim to survive a motion to dismiss.
However, in Lyons, the prisoner-plaintiff alleged specifically that the confiscation of his legal
materials prevented him from pursuing a Brady claim “premised on the prosecution’s alleged
failure to disclose police records pertaining to a purported alibi witness, Joan Edenfield.” 445 F.
App’x at 464. In contrast, here Mr. Singleton simply alleges that the basis for his PCRA petition
was the “withholding of evidence by the Commonwealth of Pennsylvania and ineffective
assistance of counsel.” (Am. Compl. 9§ 18). Without more specifics as to the factual basis for the
claims that were allegedly prejudiced by Lieutenant Robinson’s conduct, Mr. Singleton’s
allegation is conclusory and, for that reason, not entitled to the assumption of truth, leading to the
conclusion that Count | fails to state a claim upon which relief can be granted.

Although the Amended Complaint lacks the necessary allegations to survive the motion
to dismiss, the Court will grant Mr. Singleton leave to file a Second Amended Complaint so that
he may endeavor to include more specific, non-conclusory allegations demonstrating that (1) his
PCRA petition and/or the appeal of his Federal Case are not frivolous, and (2) the destruction of
his Legal File materially hindered his prosecution of those action. See Fed. R. Civ. P. 15(a)(2)
(“The court should freely give leave when justice so requires.”). At oral argument, Defendants
claimed it would be futile for Mr. Singleton to file a Second Amended Complaint because he
filed post-trial motions, a direct appeal, and a PCRA petition before the destruction of his legal
file. Therefore, according to Defendants, any materials in Mr. Singleton’s Legal File that were
relevant to his case would have been included in one of his previous filings, and the destruction
of the Legal File could not possibly have impaired Mr. Singleton’s access to the courts. But
Defendants’ simply assume that Mr. Singleton included in his prior court filings all the materials

from his Legal File that were relevant to his case. On the strength of an assumption only, the



Court will not deny Mr. Singleton the opportunity to come forward with factual allegations
supporting his access-to-the-courts claim.
B. MR. SINGLETON’S RETALIATION CLAIM (COUNT I1)

Viewing the allegations in Count Il of the Amended Complaint in the light most
favorable to Mr. Singleton, Count Il alleges that Ms. Shaylor and Mr. Lane transferred Mr.
Singleton and refused to respond to his grievances in retaliation for his filing of the grievances.’
This, Mr. Singleton alleges, violated his rights under the First Amendment.

To state a claim for retaliation, a prisoner-plaintiff must allege (1) that the conduct which
led to the alleged retaliation was constitutionally protected, (2) that he suffered some adverse
action at the hands of the prison officials, and (3) that there exists a causal link between the
exercise of his constitutional rights and the adverse action taken against him. See Rauser v. Horn,
241 F.3d 330, 333-34 (3d Cir. 2001).

In support of Count 11, Mr. Singleton alleges that (1) he filed a grievance with Ms.
Shaylor on September 22, 2013, (2) he was transferred the day before she was supposed to
respond to his grievance, (3) he filed a grievance with Mr. Lane on October 18, 2013, (4) neither
Ms. Shaylor nor Mr. Lane responded to his grievances, and (5) Ms. Shaylor and Mr. Lane
intentionally transferred him in retaliation for filing his grievances. The allegation that Ms.
Shaylor and Mr. Lane intentionally transferred Mr. Singleton in retaliation for his filing
grievances is not entitled to the assumption of truth because it is conclusory. See Igbal, 556 U.S.

at 680-81 (holding that a bald allegation that the defendants’ actions were motivated by

% Although Count 11 of the Amended Complaint seems to allege the existence of a policy
or custom of transferring inmates improperly, the Court will construe Count 11 to allege
retaliation in violation of the First Amendment. Even if Count Il purports to state a claim relating
to an unconstitutional policy or custom, there are no non-conclusory allegations in the Amended
Complaint that could support such a theory of liability.
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discriminatory animus is not entitled to the assumption of truth). All the other allegations are
non-conclusory and therefore entitled to the assumption of truth.

The Court finds that Count 11 does not state a plausible claim for relief for three reasons.
First, Mr. Singleton’s transfer does not constitute an adverse action under the First Amendment.
A “transfer from one prison to another prison cannot rise to the level of an adverse action
because it would not deter a person of ordinary firmness from the exercise of his First
Amendment rights.” Ellerbe v. LaPenta, No. 08-cv-5889, 2009 WL 901010, at *4 (D.N.J. Apr.
2, 2009) (quoting Smith v. Yarrow, 78 F. App’x 529, 543 (6th Cir. 2003). If Mr. Singleton
alleged additional facts explaining why the transfer in this case rises to the level of an adverse
action, his Amended Complaint might survive a motion to dismiss. See Madison v. Horn, No.
97-3143, 1998 WL 531830, at *13 (E.D. Pa. Aug. 21, 1998). However, the Amended Complaint
is completely devoid of factual allegations demonstrating that the transfer constituted an adverse
action. As a result, the Amended Complaint fails to state a claim for retaliation with respect to
Mr. Singleton’s transfer.

Second, the Amended Complaint fails to state a plausible claim that Mr. Singleton’s
protected activity caused his transfer. To survive a motion to dismiss, the Amended Complaint
must contain sufficient allegations that the protected activity was “a substantial or motivating
factor” in the adverse action. Rauser, 241 F.3d at 333. Here, Mr. Singleton only filed a grievance
with Mr. Lane after his transfer, so it is not plausible, based on the bare allegations in the
Amended Complaint, that Mr. Lane was involved with the transfer or was motivated to transfer
Mr. Singleton because of his protected activity. Moreover, Mr. Singleton does not allege that Ms.
Shaylor had any personal connection to Lieutenant Robinson, John Doe No. 1, or the destruction

of Mr. Singleton’s Legal File. As Defendants rightly point out, Ms. Shaylor’s job is to handle



grievances, so it is not plausible that she would retaliate against Mr. Singleton simply for filing a
grievance absent some additional factors, and no such factors are alleged here. Although Mr.
Singleton argues that the Court may rely on temporal proximity to infer causation, see Kachmar
v. SunGard Data Sys., Inc., 109 F.3d 173, 178 (3d Cir. 1997), such proximity must be “unusually
suggestive” to satisfy the causation element of a retaliation claim, see Farrell v. Planters
Lifesavers Co., 206 F.3d 271, 280 (3d Cir. 2000). Mr. Singleton’s transfer occurred just one day
before Ms. Shaylor was due to respond to his grievance, but without more, the Court finds that
the timing is not “unusually suggestive.” Because it is not plausible, based on the allegations in
the Amended Complaint, that the temporal proximity between Mr. Singleton’s grievance and his
transfer is “unusually suggestive,” the Court finds that Mr. Singleton has failed to plead
causation adequately.

Third, “[t]he mere denial of grievances does not rise to the level of adverse action
sufficient to deter a person of ordinary firmness from exercising his constitutional rights.”
Burgos v. Canino, 641 F. Supp. 2d 443, 455 (E.D. Pa. 2009). Moreover, the Amended Complaint
does not include allegations from which the Court may conclude that it is plausible that Ms.
Shaylor or Mr. Lane failed to respond to Mr. Singleton’s grievance in retaliation for the exercise
of his First Amendment rights. Just as the Court in Igbal found that the allegations of intentional
discrimination were not plausible and therefore could not survive a motion to dismiss, the Court
finds that the bare allegations that Ms. Shaylor or Mr. Lane refused to respond to Mr. Singleton’s
grievance in retaliation for the exercise of his constitutional rights are not plausible and cannot
survive the motion to dismiss.

At oral argument, Defendants claimed it would be futile for Mr. Singleton to amend

Count Il with respect to Mr. Lane because no additional factual allegations could make it so that
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Mr. Singleton’s protected activity, which occurred after Mr. Singleton’s transfer, was a
“substantial or motivating factor” in Mr. Lane’s alleged adverse action. The Court agrees.
Defendants also claimed it would be futile for Mr. Singleton to amend Count Il with respect to
Ms. Shaylor because it is implausible that a grievance coordinator would retaliate against an
inmate simply for filing a grievance. But with additional factual allegations (such as allegations
suggesting that Ms. Shaylor had some relationship with Mr. Robinson), Mr. Singleton could state
a plausible retaliation claim against Ms. Shaylor. Therefore, although there is little in the
Amended Complaint to suggest that Ms. Shaylor actually retaliated against Mr. Singleton, the
Court will not bar Mr. Singleton from coming forward with additional facts to try to support his
claim, if any such additional facts exist.

V. CONCLUSION

For the reasons stated above, the Court grants the Defendants’ Motion to Dismiss in its
entirety, but grants Mr. Singleton leave to file a Second Amended Complaint in accordance with

this Memorandum. An appropriate order follows.

BY THE COURT:

S/Gene E.K. Pratter
GENE E.K. PRATTER
UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

AMOS JAMES SINGLETON,

Plaintiff, : CIVIL ACTION
V.
LIEUTENANT ROBINSON et al., No. 14-2382
Defendants. :
ORDER

AND NOW, this 6th day of July, 2015, upon consideration of this Court’s Scheduling
Order (Docket No. 20), the joint letter from counsel dated June 23, 2015, requesting an extension
of deadlines, Plaintiff’s Amended Complaint (Docket No. 22), Defendants’ Motion to Dismiss
(Docket No. 23), Plaintiff’s Response in Opposition (Docket No. 27), and Defendants’ Reply
(Docket No. 28), and following oral argument on May 19, 2015, the Court hereby ORDERS
that Defendants’ Motion to Dismiss (Docket No. 23) is GRANTED so that (a) Count | is
DISMISSED WITHOUT PREJUDICE, (b) Count Il is DISMISSED WITH PREJUDICE as
to Defendant Jay Lane and DISMISSED WITHOUT PREJUDICE as to Defendant Wendy
Shaylor; and (c) the case shall proceed on the following schedule:

Pleadings
1. Plaintiff shall file a Second Amended Complaint by July 20, 2015.

2. Defendants shall respond to the Second Amended Complaint by August 10, 2015.
3. In the event Plaintiff does not file a Second Amended Complaint, Defendants may

refile (with supplemental argument as appropriate) their Motion to Dismiss.
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Fact Discovery*

4. All discovery shall proceed promptly and continue in such manner as will assure
that all requests for, and responses to, discovery will be served, noticed, and completed by
December 18, 2015.

5. By no later than December 18, 2015, any party expecting to offer opinion
testimony from lay witnesses pursuant to Federal Rule of Evidence 701 with respect to the issues
of liability and/or damages shall serve opposing parties with details and/or documents covering
the opinions of the proposed Rule 701 witnesses.

Summary Judgment Motions

6. Any motion for summary judgment shall be filed and served on or before
January 29, 2016. Responses to any such motions shall be filed and served within twenty-one
(21) days after service of the motion.

All counsel and unrepresented parties are directed to review the Court’s General Pretrial
and Trial Policies and Procedures on the Court’s website® in order to be familiar with the Court’s
requirements with respect to summary judgment motions. To that end, the Court reminds the
parties that, in both their submissions and responses, controlling legal opinions rendered by the
United States Supreme Court and the Court of Appeals for the Third Circuit shall be cited to and
discussed, whenever possible, to defend arguments in support of and/or in opposition to the

motion.

* The remaining provisions of this Order are based upon the expectation that Second
Amended Complaint will be filed. Should both parties wish to extend any discovery deadlines
(fact and/or expert) without extending any other deadlines set forth in this Scheduling Order, the
parties may agree to do so without seeking leave of the Court.

> Available at http://www.paed.uscourts.gov/documents/procedures/prapol2.pdf.
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Two copies of any such motions and responses shall be served on the Court (Chambers®),
and one copy on each opposing counsel, when the originals are filed.

Final Pretrial Conference, Preparations and Required Submissions, and Trial Pool

7. All trial exhibits shall be marked and exchanged on or before March 4, 2016.

8. All parties are to prepare and file with the Clerk of Court their Pretrial
Memoranda, in accordance with this Order and Local Rule of Civil Procedure 16.1(c) as
follows:

a. Plaintiff: on or before March 11, 2016.
b. Defendants: on or before March 18, 2016.

One (1) copy of each Pretrial Memorandum shall be served on the Court (Chambers), and
one copy on each opposing counsel, when the original is filed.

9. Any party having an objection to: (a) the admissibility of any exhibit based on
authenticity; (b) the admissibility for any reason (except relevancy) of any evidence expected to
be offered; or (c) the admissibility of any opinion testimony from lay witnesses pursuant to
Federal Rule of Evidence 701, shall set forth separately each such objection in their Pretrial
Memorandum. Each objection shall describe with particularity the ground and the authority for
the objection.

10.  Afinal pretrial conference will be held with the Honorable Gene E.K. Pratter on
March 24, 2016, at 11:00 AM, in Chambers.” Lead trial counsel is required to appear at the
conference. If trial counsel is on trial in another matter, an attorney in his or her office who is

thoroughly familiar with this case is required to appear at the conference.

® Room 10613, United States Courthouse, 601 Market Street, Philadelphia, PA 19106,
" Room 10613, United States Courthouse, 601 Market Street, Philadelphia, PA 19106.
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11.  The parties shall meet to prepare a complete and comprehensive Stipulation of
Uncontested Facts pursuant to Local Rule of Civil Procedure 16.1 (d)(2)(b)(2). Two (2) copies
of such Stipulation shall be submitted to the Court (Chambers) seven (7) days after the final
pretrial conference. The original shall be filed with the Clerk of the Court.

12. Unless otherwise ordered, seven (7) days after the final pretrial conference,
each party shall submit to the Court (Chambers)—

a. Two (2) copies of (a) proposed jury voir dire questions, (b) proposed jury
instructions with pinpoint citations of authority for each point (ONE POINT
PER PAGE), (c) proposed jury interrogatories, (d) motions in limine
(excepting Daubert motions), and (e) a trial memorandum on the legal issues
involved in the case. The originals shall be filed with the Clerk of the Court
and a copy served on each opponent’s counsel.

If a model jury instruction taken, for instance, from the Third Circuit
Model Instructions, O’Malley, Grenig & Lee, Federal Jury Practice and
Instructions, or Sand, Modern Federal Jury Instructions is submitted, state
whether the proposed jury instruction is unchanged or modified. If a party
modifies a model jury instruction, the modification shall be set forth with
additions underlined and deletions placed in brackets.

b. A short, written Joint Statement of the Case for reading to the jury at the
commencement of the trial which shall cover (a) a brief statement of the facts;
(b) a brief statement of cause(s) of action and the essential elements of each

cause of action; and, (c) a brief statement of the defense(s) and the essential
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elements of each affirmative defense. The Joint Statement of the Case should
not exceed two (2) pages in length.
c. The Stipulation of Uncontested Facts detailed in paragraph 11.
13. The case will be placed on the Court’s trial pool list on March 29, 2016.2 The
case will be tried to a jury.

Other Trial Preparations

14. If any party desires an offer of proof as to any witness or exhibit, that party shall
informally inquire of opposing counsel or unrepresented party prior to trial for such information.
If the inquiring party is dissatisfied with any offer provided, such party shall file a motion
seeking relief from the Court prior to trial.

15. Because a witness may be unavailable at the time of trial as defined in Federal
Rule of Civil Procedure 32(a)(3), the Court expects use of oral or videotape depositions at trial of
any witness whose testimony a party believes essential to the presentation of that party’s case,
whether that witness is a party, a non-party or an expert. The unavailability of any such witness
will not be a ground to delay the commencement or progress of an ongoing trial. In the event a
deposition is to be offered, the offering party shall file with the Court, prior to the
commencement of the trial, a copy of the deposition transcript, but only after all efforts have
been made to resolve objections with other counsel. Unresolved objections shall be noted in the
margin of the deposition page(s) where a Court ruling is necessary and a covering list of such

objections is also required.

® The trial pool date is not a date certain, but rather notice that the matter is ripe for trial. The
setting of a trial date certain will be discussed at the final pretrial conference.
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16. At least three (3) days before the trial date certain, counsel are to supply the Court
with two (2) copies of each exhibit, and three (3) copies of a schedule of exhibits which briefly
describes each exhibit.

General Expectations

17.  All counsel and unrepresented parties are expected to review the Court’s General
Policies and Procedures and Guidelines for Trial and Other Proceedings in the Courtroom

available on the Court’s website at www.paed.uscourts.gov concerning the conduct of the

litigation, including trial. Any party desiring a hard copy of this document may call the Court’s
Civil Deputy, Ms. Rose A. Barber, at 267-299-7350, to request a copy. These Policies and
Procedures address many issues that frequently arise during the pendency of cases, and all
counsel and unrepresented parties are expected to follow those procedures in spirit and in fact.

18.  All counsel shall take such steps and undertake such procedures and processes so
as to assure their use of the electronic docketing and document availability and retrieval systems
operated by the Eastern District of Pennsylvania available from the Court.

19. EXTENSIONS OF TIME: Any necessary application for extension of any time
deadlines, change in conference(s), or trial date(s) set forth in this Order shall be made in writing
and submitted to the Court no later than three (3) days prior to the date sought to be changed or
extended. Any such request shall include a factual verification of counsel or unrepresented party
or witness showing good cause for the request, shall contain a statement of the position of all
other parties as to the request, and, if the request relates to a discovery deadline, shall recount
what discovery the parties have thus far accomplished.

BY THE COURT:
S/Gene E.K. Pratter

GENE E.K. PRATTER
UNITED STATES DISTRICT JUDGE
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